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meetings — in accordance with the sum 
way of getting it done right. 
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SENSIBLE 
“Capable of discriminating impression; 
having or containing sense or reason; 
characterized by good or common sense; 


intelligent; reasonable.” 


ASSISTANCE 


“Act of assisting; help; aid; furtherance; 


»> 
succor; support. 


Sensible assistance —living up to every word in Mr. 


Webster's definitions. 


Is that the kind of assistance you want on your corporation 
work? It is the kind C T furnishes to lawyers. It is the kind 


CT has been furnishing to lawyers for more than six decades. 
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doing business 


Guam 


(Guam has the status of an unin- 
corporated territory of the United 
States and is governed under an Act 
of Congress known as the “Organic 
Act of Guam.” (48 USCA, Sections 
1421-1424(b).) This act provides that 
“the Government of Guam shall con- 
sist of three branches, executive, legis- 
lative and judicial.” There is a Gov- 
ernor, a Legislature consisting of a 
single house and judicial authority is 
vested in the “District Court of Guam” 
and such other courts as are established 
by the laws of Guam. The District 
Court of Guam, in all cases arising 
under the laws of the United States, has 
the jurisdiction of a District Court of 
the United States and has original 
jurisdiction in all other causes in Guam, 
jurisdiction over which has not been 
transferred by the legislature of Guam 
to other courts established by it. The 
rules made effective by the Supreme 
Court of the United States in civil, 
criminal, admiralty and bankruptcy 
cases, apply to the District Court of 
Guam and to appeals therefrom. As 


may be inferred, decisions of the Su- 
preme Court of the United States and 
of the Federal courts are cited as au- 
thority in decisions of the District Court 
of Guam and in appeals from that court 
to the United States Court of Appeals, 
Ninth Circuit. 


Section 405 of the Civil Code of 
Guam, as amended by Bill No. 38, 
Laws of 1955, providing procedure for 
the qualification of foreign corpora- 
tions, contains the following language: 


“‘No foreign corporation or corpora- 
tion formed, organized, or existing 
under laws. other than those of Guam 
shall be permitted to transact business 
in Guam until it shall have obtained a 
foreign corporation license and certifi- 
cate of registration from the Director 
of Finance upon written order of the 
Governor of Guam.”’ 


Although decisions of the courts of 
Guam are lacking on an interpretation 
of the words “transact business” found 
in Section 405, it may perhaps be antici- 
pated that the innumerable decisions 
of the Supreme Court of the United 
States, of other Federal courts, and the 
California state courts,’ on the subject 


1 The Legislature has created the Island Court of Guam, having jurisdiction of mis- 


demeanors, civil actions under $2,000, probate, domestic relations and other local matters. 
An appellate division of the District Court of Guam was created by Public Law 17, First 
Guam Legislature, to hear appeals from the Island Court. Minor local courts exist. De- 
cisions of the Island Court and other local courts are unreported and unpublished. The 
local courts have, in one or two instances, considered the question of what constitutes 
the transaction of business, but no rule has evolved. 


* California decisions interpreting similar provisions of the California: Codes are 
authoritative. (U. 8. v. Johnson, 181 F. 24 577.) The present Codes of Guam were pat- 
terned, to a large extent, in 1933 after the California Codes. Only a part of the Cali- 
fornia Codes were adopted and of the portions adopted many were altered or modified. 
However, approximately half of the Code sections were copied verbatim, even retaining 
the original section number. As to such sections, the decisions of the courts of California 
construing them are followed on Guam and may be relied upon. (U. 8S. v. Johnson, 181 
F. 24 577.) Code sections enacted after 1933 came from many sources. Very few of the 
Code sections applicable to corporations have been judicially construed by any court in 
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of “doing business” from the. stand- 
point of the necessity of qualification, 
will be weighed by the courts of Guam 
when “doing business” situations are 
presented. 


An application of these decisions 
would include, as local business calling 
for qualification, such activities as serv- 
ices performed locally and sales of 
goods present in Guam at the time 
of sale. 


The necessity of qualification under 
circumstances where activities compar- 
able to “interstate commerce” are car- 
ried on with relation to Guam will 
apparently remain open pending judicial 
ruling. There are decisions indicating 
that the interstate commerce clause 
does not apply to Alaska and Puerto 
Rico (Van Schuyver Co. v. Breedman, 5 
Alaska Reports 260, appeal dismissed, 
225 Fed. 1023; Lugo v. Suazo, 59 F. 2d 
386, 390; Mora et al. v. Torres, 113 F. 
Supp. 309, 319, affirmed 206 F. 2d 377.) 
A Hawaiian Supreme Court decision 
of 1921 concluding that the procuring 
of a license to do business was not re- 
quired in order to carry on interstate 
commerce is Cannell & Chaffin, Inc. v. 
C. W. C. Deering, 26 Hawaiian Reports 
74. 


Where a foreign corporation, doing 
business in Guam, fails to qualify, it is 
“conclusively presumed to have desig- 
nated the Director of Finance as its 
agent for the service of process in any 
action against such corporation arising 
out of acts or omissions of such cor 
poration within Guam, including, with 
out limitation, any action to recover 
the statutory forfeiture and penalties 
for failure to be so licensed and all 
taxes, fees, and obligations for which 
the corporation might be liable to the 
Government of Guam.” (Section 406], 
Civil Code of Guam, as amended by 
Bill No. 38, Laws of 1955.) Under 
Section 407, likewise amended in 1955, 
no foreign corporation may transact 
business in Guam or maintain by itself 
or assignee any suit for the recovery 
of any debt, claim or demand whatever, 
unless it has obtained a foreign cor- 
poration license and certificate of reg- 
istration. An officer, director or agent 
of such an unlicensed foreign corpo- 
ration transacting business for it is 
made subject to a fine and imprison- 
ment, or both, by Section 407. Section 
407.1 imposes a penalty of not less 
than $1,000 upon such an unlicensed 
foreign corporation. 


momestic corporations 


DELAWARE 


Court rules as invalid agreement between majority 
stockholders and majority of directors, whereby 
latter were to act as majority stockolders’ agents and 
to function as a unit. 
Plaintiff's motion for summary judg- 


ment asked the Court of Chancery, 
New Castle County, to declare invalid 


an agreement between certain stock 
holders and their agents, dealing with 
corporate stockholder and _ director 
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action. Plaintiffs were stockholders 
but not parties to the agreement. The 
three plaintiffs and seven of the de- 
fendants were stockholders of the cor- 
poration which had fifteen directors. 
These seven defendants, corporations, 
who together owned a majority of the 
corporate stock, entered into. the agree- 
ment with eight individuals who were 
acting as directors of the corporation 
at the time. The latter were to receive 
endorsed certificates of the contracting 
shareholders and to act as their agents, 
under proxies giving them power to 
yote the stock at all meetings. The 
agreement stated that “the vote of the 
agents shall always be exercised as a 
unit, on any matter on which a vote 
of the stockholders is called for, as 
any seven of said agents shall direct 
and determine.” Upon failure to agree, 
arbitration procedure was provided. The 
agreement was irrevocable for a period 
of ten years from its date, subject to 
certain specific provisions for its pos- 
sible termination and to possible trans- 
formation into a formal voting trust upon 
written request of seven of the agents. 


After an examination of the various 
terms of the agreement, the court noted 
that, by it, “these stockholders and 
their representatives have agreed in 
advance to follow a procedure which if 
honored by the agents in their director 
capacity would obligate them to vote 
ina predetermined manner even though 
they might thereby be voting contrary 
to their own best judgment on matters 
within the province of the board.” The 


court concluded that the agreement 
was invalid as an unlawful attempt by 
certain stockholders to encroach upon 
the statutory powers and duties im- 
posed on directors by the Delaware 
corporation law. 


Abercrombie et al. v. Davies et al., 
Court of Chancery, New Castle County, 
January 16, 1956. ( Reargument has 
been granted.) John J. Morris, Jr., of 
Morris, James, Hitchens and Williams 
of Wilmington and Joseph W. Moore, of 
Fouts, Amerman & Moore of Houston, 
Texas for plaintiff, James S. Aber- 
crombie. Robert H. Richards, Jr., and 
Stephen E. Hamilton, Jr., of Richards, 
Layton and Finger of Wilmington for 
plaintiffs, Phillips Petroleum Company 
and Sunray Oil Corporation. David F. 
Anderson of Berl, Potter and Anderson 
of Wilmington and Warner W. Gard- 
ner and Vern Countryman of Shea, 
Greenman, Gardner and McConnaughey 
of Washington, D. C. for defendants, 
Signal Oil and Gas Company, The 
Hancock Oil Company, Lario Oil and 
Gas Company, Ralph K. Davies, The 
Globe Oil and Refining Company, 
Samuel B. Mosher, Garth L. Young, 
John W. Hancock, Harold A. Black, 
Francis L. Jehle, and J. Howard Mar- 
shall. William Duffy, Jr., of Wilming- 
ton for defendant, American Independent 
Oil Company. Defendants Ashland Oil 
and Refining Company, Deep Rock 
Oil Corporation, Rexford Blazer, Sand- 
ford M. Burnam and Security First 
National Bank of Los Angeles, California 
failed to appear. 


Restricted stock option plans, adopted in 1951 and 
1952, not including specific corporate benefits, re- 
garded as unsupported by legal consideration. 


Plaintiff, a stockholder of the corporate 
defendant, suing in a representative 
capacity for all stockholders, com- 
plained that stock options granted in 


1951 and 1952 by the corporate de- 
fendant to fifty of its executive em- 
ployees under restricted stock option 
plans, adopted by directors subject to 
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approval by the stockholders, were in- 
valid when issued because the options 
were allegedly gifts, having been 
granted ‘without consideration: Forty- 
nine of the individual defendants had 
either exercised or held exercisable op- 
tions, the options of one deceased 
officer having lapsed unexercised. The 
1951 plan, adopted by slightly more 
than half of the shares outstanding, 
embraced twenty-five key employees. 
The 1952 plan, adopted by a larger 
margin, related to twenty-five addi- 
tional employees. The plans, similar 
in origin and purpose, were stated to 
be designed to give key employees gen- 
erally a more direct interest in the 
success of the corporation. Some.29,000 
options were exercised under both 
plans prior to April 28, 1955, at times 
when the market price of the stock was 
higher than the option price. 


Plaintiff contended that because op- 
tions made available under both plans 
were exercisable as soon as they were 
granted and because those who received 
options made no covenant to render 
services in return, the options were 
conferred without consideration and 
were in effect an unauthorized gift of 
corporate assets. The Court of Chancery, 
New Castle County, observed that “if 
the options were a gift of corporate 
assets, the option plans must give way 
to stockholder attack,” and that it has 
been held by the Delaware courts “that 


NEW YORK 


legal consideration sufficient to support 
an option plan is not found in increased 
employee effort and loyalty attributable 
to job satisfaction or in the incentive 
which an option plan furnishes to stay - 
with one’s old job. There must be in 
addition some assurance in an option 
plan or in the circumstances surround- 
ing it that an ungrateful employee” 
won't take his options and leave prior 
to rendering services reasonably ex 
pected by the corporation in return for 
the grant.” After discussing the cir- 
cumstances surrounding the grants, 
the court concluded: “I am unable to 
find legal consideration for the plans 
at the times options were granted. 
While it is conceded that consideration 
for an option plan might be found in 
a proper case in specific benefits looked 
for and gained by the corporation asa 
result of option inspired efforts on the 
part of those benefitted, this is not that 
case.” The court also rejected, as too 
late in time, employment contracts ob- 
tained pursuant to a directors’ resolu- 
tion adopted in September, 1953. 

Frankel v. Donovan et al., Court of 
Chancery, New Castle County, Feb- 
ruary 10, 1956. William E. Taylor, Jr, 
and the late Robert B. Barab of Wil 
mington, and William E. Haudek of 
Pomerantz, Levy & Haudek of New 
York, N. Y., for plaintiff. Richard F. 
Corroon of Berl, Potter & Anderson 
of Wilmington for defendants. 


Stockholders of corporation moving plant to another 
state, dissenting to sale of local assets not being re- 
moved, ruled not entitled to appraisal of stock. 


Minority stockholders sought, under 
Section 21, Stock Corporation Law, to 
have the value of their stock appraised. 
The corporation was in the process of 
transferring its manufacturing opera- 


tions from New York to South Caro 
lina, to which appropriate machinery, 
equipment and raw materials had been 
transferred. The remaining New York 
machinery and equipment were offered 
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for sale. To this the petitioner 
minority stockholders filed objections 
and demanded appraisal of their stock. 
Stockholder authorization was limited 
to the sale or lease of the New York 
real estate. 


The New York Supreme Court, 
Oneida County, denied the relief sought. 
It regarded the transaction as not out- 


OKLAHOMA 


Plaintiff was president of a corpora- 
tion which owed him $6,500 for unpaid 
salary. A second corporation was or- 
ganized with plaintiff as president. He 
was issued $6,500 par value of capital 
stock in the second corporation for 
the consideration of the cancellation of 
the first corporation’s indebtedness to 
plaintiff for unpaid salary. Subse- 
quently, the corporations were merged 
into the defendant corporation, which 
contended plaintiff’s stock was issued 
without any consideration therefor and 
was absolutely void. A judgment in 
favor of the defendant, ordering the 







WASHINGTON 
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Issuance of stock by one corporation to cancel in- 
debtedness of another company, ruled void. 


Plaintiffs held not entitled to payment of their shares 


side the regular course of business, so 
as to give dissenting stockholders a 
right of appraisal. 


Petition of Avard, 144 N. Y. S. 2d 204. 
Rudd, Penberthy & Nelson; Milton D. 
Nelson of Utica, of counsel, for pe- 
titioners. Kernan & Kernan, Thomas 
S. Kernan of Utica, of counsel, for 
respondent. 


stock to be cancelled, was affirmed by 
the Supreme Court of Oklahoma. The 
court also indicated that plaintiff was 
not entitled to a judgment requiring 
the return of the consideration actually 
paid for such stock as a prerequisite to 
the cancellation. 


Evans v. Ideal Brick and Brickcrete 
Manufacturing Company, Inc., 287 P. 2d 
454. G. C. Spillers and G. C. Spillers, 
Jr., of Tulsa, for plaintiff in error. 
Wheeler & Wheeler, John M. Wheeler 
and John M. Weeler, Jr., of Tulsa, for 
defendant in error. 


where change in corporation’s lease of its one sub- 


The sole business of the defendant 
corporation, since its incorporation in 
1903, had been the leasing of its one 
substantial asset, a wheat farm. From 
1903 to 1953 the corporation had leased 
its sole substantial asset, this farm, to 


the plaintiffs, who’ owned one-third of 


the corporate stock. In 1953, the cor- 
poration declined to renew its lease to 
the plaintiffs, whereupon they dis- 


sented to a lease made to another. An 


stantial asset was in the normal course of business. 
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action was brought pursuant to RCW 
23.36.140 to force the corporation to 
purchase their stock. The trial court 
entered an order in favor of the plain- 
tiffs and the defendants appealed to 
the Supreme Court of Washington. 
The court noted that the general rule 
appeared to be that, even in the ab- 
sence of an express statutory ex- 
ception, the statutes invoked by the 
plaintiffs were inapplicable where, in 
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view of the purposes and objects of the 
corporation, a sale, lease, or exchange 
of all its assets could be regarded as 
one in the normal and regular course 
of business. It was held that, consid- 
ering the purposes of the corporation, 
the leasing of its farm to one other 
than the plaintiff, was to be regarded 
as a transaction in the normal and 
regular course of business within the 
meaning of the general rule excepting 
such transactions from the statutory 


preign corporations 


CALIFORNIA 


procedures allowing minority stock- 
holders to force the purchase of their 
shares. The order of the trial court 
was reversed. 


Van Buren et al. v. Highway Ranch, 
Inc., 283 P. 2d 132. Ogden & Ogden 
of Seattle, Hamblen, Gilbert & Brooke 
of Spokane, for appellants. Keith, 
Winston & Repsold of Spokane, Gose 
& Williams of Walla Walla, for re- 
spondents. 


Foreign airline company with no operations in Cali- 

fornia, ruled not doing business so as to be subject to 

service of process, where local ticket sales by other 

agencies involved connected passage on defendant’s 
lines elsewhere. 


“The present action,” said the United 
States District Court, S. D. California, 
Central Division, “was commenced in 
this court under its diversity jurisdic- 
tion. It raises the interesting problem 
of whether a foreign corporation en- 
gaged in operating an air line, else- 
where than in California, is doing 
business in this district solely because 
passenger tickets are sold in this dis- 
trict by other air lines and ticket 
agencies, providing transportation in 
this district by such other air lines and 
connected passage on defendant’s air line 
on routes outside this district.” Substi- 
tuted service was effected by serving 
the Secretary of. State of California, 
pursuant to a state statute. 


In granting motions to quash service 
of summons and to dismiss the action 
as to the foreign corporation defendant, 
for lack of jurisdiction over the person 
of the defendant, the court noted that 
there were no California state court 
decisions involving like facts. It con- 
cluded that “the California courts 
would hold that such ticket sale ac 
tivities did not constitute doing business.” 


Kenny v. Alaska Airlines, Inc. et aly 
132 F. Supp. 838. Theodore R. Coomber 
and J. Howard Sullivan of Los Angeles, 
for plaintiff. Edward W. Allen, Stuart 
G. Oles of Seattle, Wash., and McLean, 
Salisbury, Petty & McLean of Los 
Angeles, for defendant, Alaska Ait 
lines, Inc. 
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MISSISSIPPI 


Corporation acting as finance company, directing 
transactions from another state, held not doing busi- 
ness and empowered to sue in state courts. 


A question concerned the right of an 
unlicensed foreign corporation to sue 
in the Mississippi courts, appellants, 
defendants below, contending that the 
corporation was doing business in the 
state. A judgment for the corporation 
was affirmed by the Supreme Court of 
Mississippi, upon findings that the corpo- 
ration’s financing with respect to 
Mississippi property was effected in 
Tennessee, where contracts were de- 
livered and discounted and the money 
paid. Evidence also indicated that it 
sent employees to Mississippi only to 
check cars on which paper had been 


NEW YORK 


discounted, to collect delinquent ac- 
counts, and to repossess motor vehicles 
and other appliances. A finding that 
the corporation was not doing busi- 
ness in Mississippi so as to be barred 
from maintaining suit in Mississippi, 
was upheld. 


Snipes et al. v. Commercial & In- 
dustrial Bank et al., 83 So. 2d 179. Sam 
E. Lumpkin of Tupelo and William A. 
Bacon of Jackson, for appellants. 
Harold Cox of Jackson, and Canada, 
Russell, Turner & Alexander of Memphis, 
Tenn., for appellees. 


Service on unlicensed corporation set aside where 
made on officer of trustee under indenture executed 
by corporation. 


Defendant unlicensed foreign corpora- 
tion was not doing business in the 
state. Service was made- upon the 
secretary-treasurer of a trustee of a bond 
issue and indenture of the company, ex- 
ecuted in 1935. The Supreme Court, 
Special Term, New York County, Part 
I, in granting a motion to set aside 
such service upon the corporation, re- 
marked that the execution of the bond 
issue and indenture in 1935 did not es- 
tablish that the defendant, at the time 
of the service of the summons in 1955, 
was doing business in the state. 
“Furthermore,” said the court, “the 
provisions for the payment of the 
coupons and bonds in this state, and for 
registration, conversion of bonds, etc., 
in this state, are insufficient to render 


defendant amenable to the service of 
process here.” The trustee was held 
not to be a “managing agent” of de- 
fendant within the meaning of subdi- 
vision 3 of section 229 of the Civil 
Practice Act merely because of its 
activities on defendant’s behalf in con- 
nection with the indenture and bond 
issue. 


Wahl et al. v. Vicana Sugar Company, 
144 N. Y. S. 2d 613. Hartmann & 
Craven, Milton L. Rosenberg, of coun- 
sel, of New York City, for plain- 
tiffs. Carter, Ledyard & Milburn, 
William S. Gaud, Jr., Llewllyn P. 
Young, of New York City, for Vicana 
Sugar Co. for purposes of this motion 
only. 
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PENNSYLVANIA 


Unlicensed foreign corporation, maintaining a one- 

room one-man office, ruled to be doing business in 

State within meaning of statute and to be subject to 
service of process. 


In Solt v. Interstate Folding Box Co., 
123 F. Supp. 376, (The Corporation 
Journal, April—May 1955, page 88), 
the United States District Court, E. D., 
Pennsylvania, held that the defendant 
corporation, unlicensed in Pennsylvania, 
maintaining a one-room office in charge 
of a single commission salesman cover- 
ing several states, was not doing busi- 
ness so as to sustain service of process. 


On a motion for rehearing, the 
court’s attention was called to an 
amendment of Section 1011 of the 
Pennsylvania Business Corporation 
Law, providing a statutory definition 
of doing business by foreign corpora- 
tions, which read: “For the purposes 
of this act the entry of any corporation 
into this commonwealth, for the doing 
of a series of similar acts, for the pur- 
pose of thereby realizing pecuniary 


md 


CALIFORNIA 


benefit or otherwise accomplishing any 
object or doing a single act in this 
commonwealth for such purpose, with 
the intention of thereby initiating 
series of such acts, shall constitute ‘do 
ing business.’” The court ruled that 
the defendant was within the scope of 
the more expanded field of what con- 
stitutes doing business in Pennsylvania 
and that the person served was the sole 
sales representative of the defendant 
in Pennsylvania and was the proper 
person for service. 


Solt v. Interstate Folding Box Com 
pany, 133 F. Supp. 7. Leon H. Kline 
David Berger of Philadelphia and 
Israel .T. Klapper of Hazleton, for 
plaintiff. Howard R. Detweiler, Frank 
R. Ambler of Philadelphia, for de 
fendant. 


City business license tax on correspondence trade 
schools held not to apply to receipts from activities 
in interstate commerce. 


Thé lower court had held applicable to 
the two appellant correspondence trade 
schools, with headquarters in Los 
Angeles and the greater portion of 
whose business was interstate, a sec- 
tion of the City License Ordinance im- 
posing a licensing fee upon trade 
schools. That court ruled that “gross 
receipts attributable to fees collected 
from home study students, whether lo- 


cated within or beyond the limits of 
the State of California, are properly and 
validly included in the measure of the 
tax.” The correspondence business of 
each school was readily severable into 
interstate and intrastate business, 90% 
and 82%, and the balance intrastate. 


Upon appeal, the California District 
Court of Appeal, Second Districh 
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ruled that “the proper construction of 
section 21.149 is that it applies to ap- 
pellants’ intrastate correspondence school 
activities (10% and 18% of the re- 
spective business) but not to the inter- 
state activities,” and reversed the judg- 
ments of the lower court. 

National Schools v. City of Los 
Angeles,* 287 P. 2d 151. Thompson & 
Royston of Los Angeles, for appellants. 
Roger Arnebergh, City Attorney, Bourke 


NEW JERSEY 
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Jones and James A. Doherty, Assistant 
City Attorneys, for respondent. (Pe- 
tition for writ of certiorari filed in the 
Supreme Court of the United States, 
January 9, 1956. Certiorari denied, Feb- 
ruary 27, 1956; Docket No. 618.) 


*The full text of this opinion is 
printed in the State Tax Reporter, 
California, page 12,853. 


Statutory fee credit relating to amendments effecting 
change from par value to no par value shares, or vice 
versa, held by State Supreme Court not available 
where amendment effected an increase in number of 
authorized no par value shares. 


This action was brought for a declara- 
tory judgment, seeking to have it de- 
termined that a filing fee charged the 
plaintiff corporation in connection with 
the filing of an amendment to its charter 
was excessive by the sum of $15,000. 
On October 15, 1952, plaintiff filed with 
the Secretary of State an amendment 
to its certificate of incorporation which 
increased its then authorized 1,500,000 
no par shares to 5,000,000 no par 
shares, paying the statutory fee of one 
cent per share on the increase, amounting 
to $35,000, as assessed by the Secretary of 
State. The plaintiff, in this action, 
claimed there should have been a credit 
of $15,000 allowed against this amount, 
arising from payments made in con- 
nection with previous charter amend- 
ments. One of these amendments 
effected an increase from 75,000 shares 
to 1,500,000 shares in the company’s 
then $100 par value stock, in connection 
with which a fee of $30,000 had been 
paid. Subsequently, these $100 par 
shares were changed to 1,500,000 shares 
of no par value. No fee was exacted, 
inasmuch as such a change from par 
value to no par value stock was ex- 
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empt, under the circumstances, from 
further fee payment, by reason of the 
previous $30,000 fee. The statute di- 
rected the Secretary of State to allow 
credit for the fees previously paid, 
under such circumstances. As _ the 
credit amounted to $15,000, the com- 
pany was seeking to have the balance 
of $15,000 applied against the $35,000 
paid with respect to the latest amend- 
ment providing for an increase in the 
number of shares. 

The Supreme Court of New Jersey 
ruled that the $35,000 fee was proper 
and that there was no statutory au- 
thority for the allowing of the credit 
claimed, observing: “The statute speaks 
of a credit only in terms of a charge to 
be made on a change from par to no par 
or vice versa”. 

Duke Power Company v. Patten et al., 
118 A. 2d 529. Thomas McNulty, of 
Jersey City, argued the cause for ap- 
pellant (Milton, McNulty & Augelli of 
Jersey City, attorneys). Harold Kolov- 
sky, Deputy Atty. General, argued the 
cause for respondents (Grover C. Rich- 
man, Jr., Atty. General, Thomas L. 
Franklin of Rutherford, of counsel). 
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Officers and directors delaying payment of franchise 
tax may be liable to corporation for damage it 
sustains in interest and penalties. 


In a suit by a stockholder of a New 
York corporation, on behalf of the 
company, one cause of action alleged 
that the defendant officers and directors 
filed false federal income tax returns 
and failed to file any New York state 
franchise tax returns, and that as a re- 
sult the corporation was liable for in- 
terest and penalties. The New York 
Supreme Court, Special Term, New 
York County said: “This cause of 
action is sufficient as one on behalf of 
the corporation. It makes no -differ- 
ence that the interest and penalties are 
not alleged to have been assessed as 
yet; the wrong to the corporation was 
completed when defendants filed on 
its behalf a false return or when they 
failed to file a return on the due date 
thereof. Although the complaint. seeks 


OKLAHOMA 


to hold the individual defendants liable 
not only for interest and penalties, but 
also for the tax deficiency itself, it is 
not clear how they are liable for the 
deficiency. The full tax was the obit 
gation of the corporation. The inde 
vidual defendants are at most liable for 
the damage sustained by the corpora 
tion as a result of any delay in such 
payment. However, the complaint will 
not be held insufficient merely because 
too much is demanded. Defendants 
motion to dismiss the sixth cause of ac- 
tion for failure to state a cause of at 
tion is denied.” 


Forbes v. Finkelstein, New York Sw 
preme Court, Special Term, Part II], 
New York County; New York Law 
Journal, October 31, 1955, p. 8, col. 6 


Foreign finance corporation, with local business 
office, ruled subject to intangibles property tax on 
notes representing local loans. 


In the lower court, certain intangible 
personal property of the defendant 
company, consisting of notes receivable, 
had been ordered stricken from the tax 
rolls. The defendant Kansas corpora- 
tion was licensed to do business in 
Oklahoma and maintained an office at 
Tulsa, for the purpose of engaging in 
the finance business there. It pur- 
chased installment notes given to local 
retail dealers and also made direct loans 
evidenced by promissory notes of the 
borrowers. . There was strict super- 
vision by the home office outside the 
state, to which notes representing bor- 
rowings were sent. The local loans 


were effected through a revolving fund 
on deposit with a Tulsa bank, on which 
the local manager of the company was 
permitted to draw. Collections effected 
through the Tulsa office were deposited 
in the revolving fund. The taxing 
statute provided for the assessment of 
intangible personal property of a for- 
eign corporation, where such property 
acquired a business situs in Oklahoma 


The Supreme Court of Oklahoma, 
reversing the lower court, held that 
the notes “were an integral part, indeed 
the essence, of the business conducted 
here and that they had a business situs 
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in Tulsa County for. the purpose of 
taxation.” In reaching this conclusion, 
the court deemed it immaterial that the 
notes were kept outside the state while 
installments were collected within the 
state, or that the policy making de- 
cisions of the company were determined 
at its home office, or that the Tulsa 
ofice manager had little, if any, au- 
thority beyond explicit instructions 
given him from the company’s home 
office. 


Thompson v. Bankers Investment Com- 
pony, Inc.,* 288 P. 2d 364. Robert L. 


PENNSYLVANIA 


Wheeler, County Attorney of Tulsa 
County, Donald D. Cameron, Assistant 
County Attorney, for plaintiff in error. 
Washington, Thompson & Wheeler of 
Oklahoma City, for defendant in error. 
R. F. Barry, E. J. Armstrong and W. 
F; Speakman of Oklahoma City, for 
Oklahoma Tax Commission, applicant 
for permission to file amicus curiae brief. 


*The full text of this opinion is 
printed in the State Tax Reporter, 
Oklahoma, page 10,039. 


Corporation Income Tax Act of 1951 regarded as im- 
posing a privilege tax, rather than a property tax, 


which burdened 


interstate commerce in which 


defendant was engaged. 


In Commonwealth of Pennsylvania v. 
Eastman Kodak Company, 67 Dauphin 
288, (The Corporation Journal, April— 
May, 1955, page 94), the Court of Com- 
mon Pleas, Dauphin County, ruled that 
the Corporation Income Tax Act of 
1951 was not applicable to a foreign 
corporation engaged only in furthering 
interstate commerce in the state. A 
subsequent opinion has been rendered 
by this court. In it, the court pointed 
out that it had not previously invali- 
dated, and did not now invalidate the 
statute, but held that the act was inap- 
plicable to the defendant under the facts 
involved in the defendant’s appeal, be- 
cause under these facts the tax settled 
against defendant burdened the inter- 
state commerce in which the defendant 
was engaged. 


Referring to the act, the court re- 
marked: “That statute, in our judg- 


ment, imposed an excise or privilege 
tax, notwithstanding the fact that it ‘is 
referred to as a ‘property’ tax, not only 
in the title of the act but also in sec- 
tion 3, the imposition section of the 
statute”. . Emphasizing that the in- 
cidence of the tax was on the privilege 
of engaging in interstate commerce, 
the court overruled exceptions taken 
to its prior opinion and directed that 
judgment be entered in favor of the 
corporation. 


Commonwealth of Pennsylvania v. 
Eastman Kodak Company,* Court of 
Common Pleas, Dauphin County, De- 
cember 27, 1955. 


*The full text of this opinion is 
printed in the State Tax Reporter, 
Pennsylvania, page 11,629. 
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Mississippi — An additional 14% will be levied on the amount of the tax 
otherwise due on net income received between July 1, 1956 and June 30, 19% 
under the Emergency Revenue Act of 1956, House Bill 113. This act continues 
the additional taxes levied by The Emergency Revenue Act of 1955 which were 
to expire June 30, 1956. Manufacturers and oil producers, as defined in the law, 
are excluded from this surtax on the net income tax paid or income derived from 
manufacturing or oil production. The act also imposes surtaxes of 14% on cer 
tain privilege license taxes including privilege taxes on oil and gas severance, oil 
distributors, finance companies, vending machines- and insurance. These sur 
taxes also expire on June 30, 1958. It is provided that the additional taxes are 
to be assessed and collected by the various state officers, agencies and departments 
charged with the administration of the revenue laws affected at the same time as 
collections are made under the original laws. It is further provided: “When the 
original tax is payable, or accrues, on an annual basis the additional tax imposed 
by this act shall be prorated to apply only to the number of months occuring dut- 
ing the effective period of this act.” 


Pennsylvania — House Bill 2009, Laws of 1955, effective Match 7, 1956, 
imposes a 3% sales and use tax on enumerated taxable items of tangible personal 
property. 


House Bill 941, increases the rate of the Corporate Net Income Tax from 
5% to 6%. The 6% rate applies to income accruing during the calendar years 
1956 and 1957, and fiscal years commencing in these years. 


Puerto Rico —A new corporation law which follows generally, the Det 
aware Corporation Law, has been enacted, effective April 9, 1956. The procedure 
for-the qualification of foreign corporations has been simplified. 


West Virginia — House Bill No. 13, Laws of 1956, has increased the rates 
of the annual license tax of foreign corporations, payable on or before July 1, 1956 
The minimum tax has been increased from $150 to $250. The brackets which 
form a part of the schedule of fees of domestic corporations, increased by 50%, 
have heretofore been applicable to foreign corporations. This percentage has 
been increased to 75%. 
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supreme court 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 


CALIFORNIA. Docket No. 618. National Schools v. City of Los Angeles, 
287 P. 2d 151. (The Corporation Journal, April—May, 1956, page 212.) City busi- 
ness license tax on trade schools—interstate commerce. Petition for writ of 
certiorari filed, January 9, 1956. Certiorari denied, February 27, 1956. 


ILLINOIS. Docket No. 66. Riverbank Laboratories v. Hardwood Products 
Corporation, 220 F. 2d 465. (The Corporation Journal, October—November, 1955, 
page 149.) Service of process on foreign corporation—doing business—soliciting 
orders. Petition for writ of certiorari filed, May 11, 1955. Petition granted and 


case transferred to the summary calendar, October 10, 1955. Argued, January 
16, 1956. 


NEW JERSEY. Docket No. 63. Werner Machine Co. v. Director, Division 
of Taxation, 107 A. 2d 36, affirmed 110 A. 2d 89. (The Corporation Journal, 
December 1954—January 1955, page 55.) Franchise tax—inclusion of Federal 


tax-exempt bonds in basis. Appeal filed, May 9, 1955. Jurisdiction noted, October 
10,1955. Argued, March 5 and 6, 1956. 


OHIO. Docket No. 316. Raymond Bag Company v. Bowers, 163 O. S. 275, 
126 N. E. 2d 321. (The Corporation Journal, December 1955—January 1956, 
page 175.) Franchise tax base—inclusion of Federal securities. Appeal filed, 
August 12, 1955. 


_—. 


* Data compiled from CCH U. S. Supreme Court Bulletin, 1955-1956. 





egulations and rulings 


Florida — The maintenance of an office in Florida by a foreign corporation 
for use as headquarters by agents and solicitors taking orders for interstate ship 
ment of merchandise does not constitute doing business in the State sufficient t 
require the procuring of an occupation license tax license under Chapter 205, 
Florida Statutes, unless the salesmen and solicitors are under the jurisdiction and 
direction of an officer or local agent of the company instead of being supervised 
from the home office in another state. (Opinion of the Attorney General, State 
Tax Reporter, Florida, J 30-101.11.) 


Georgia — Inter-company receivables are subject to tax on intangibles 
(Opinion of the Attorney General, State Tax Reporter, Georgia, J 200-048.) 


Assets of a private bank of an intangible nature, such as cash, receivables, 
stocks and bonds are “moneyed capital in competition with national banks and 
as such are not classified for intangibles taxes but are taxable as tangible prop- 
erty in the hands of private individuals. Private banks are also subject to the 
tax on long-term real estate notes. (Opinion of the Attorney General, State Tax 
Reporter, Georgia, J 200-044.) 


Indiana — A foreign corporation which sells and distributes coal and which 
has entered into a contract with four Indiana coal mining companies for the pur- 
chase of coal to be transported outside the State of Indiana, and has also entered 
into a contract with a railroad for the transportation of the coal, is not doing busi- 
ness in Indiana so as to be required to be qualified as a foreign corporation. 
(Opinion of the Attorney General, State Tax Reporter, Indiana, § 200-002.) 


Nevada — The inclusion of all money on hand or on deposit in a bank or 
banks, or with individuals, as taxable property under Sec. 3, Ch. 344, Laws 1953, 
is contrary to Article X of the state Constitution, and therefore unconstitutional. 
Stocks and bonds are exempt from taxation as personal property under Article X. 
(Opinion of the Attorney General to District Attorney, Clark County, State Tax 
Reporter, Nevada, {| 200-056.) 


Proposed articles of incorporation which provide for only one class of stock 
and give authority to the directors to issue additional classes are not acceptable 
for filing. In order for the board of directors to be able to issue additional stock 
by resolution, such stock must have been provided for in the articles of incorpo 
ration. (Opinion of the Attorney General to the Secretary of State, State Tax 
Reporter, Nevada, § 200-054.) 


North Carolina — A company making and installing water cooling towefs 
for its customers within the state is doing business for income tax purposes, since 
it sometimes installs its towers for customers within the state, and the installation 
is not so complex that it is a necessary part of the interstate contract which # 
protected from state taxation. (Opinion of the Attorney General to the Com 
missioner of Revenue, State Tax Reporter, North Carolina, {| 200-040.) 
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For April and May 


This Calendar does not purport to be a complete calendar of all matters requiring atten- 

tion by corporations in any given state. It is a condensed calendar of the more important 

requirements covered by the State Report and Tax Bulletins of The Corporation Trust 

Company. Attorneys interested in being furnished with timely and complete information 

regarding all state requirements in any one or more states, including information regarding 

forms, practices and rulings, may obtain details from any office of The Corporation Trust 
Company or C T Corporation System. 


Alabama — Annual Franchise Tax due April 1 but may be paid without penalty 
until April 30. 


Arizona — Income Tax Return due on or before April 15. 
Quarterly Withholding Tax due on or before April 30. 


Arkansas — Corporation Income Tax Return and Returns of Information at 
source due on or before May 15. 


California— Quarterly Retail Sales Tax due on or before April 30. 


Colorado — Corporation Income Tax Return due on or before April 15. 

Annual Report and License Tax due May 1. 

Quarterly Withholding Tax due on or before April 30. 

Connecticut — Quarterly Retail Sales Tax due on or before April 30. 
Delaware — Annual Franchise Tax due after April 1 and before July 1— 
Domestic Corporations. 

Returns of Information at the source due on or before April 30.— 
Domestic and Foreign Corporations making certain payments of salaries, 
dividends, interest or other income to residents of Delaware during 1955. 

Withholding at source Returns due April 30—Domestic and Foreign 
Corporations paying compensation to Delaware employees. 

District of Columbia— Franchise (Income) Tax Return due on or before 
April 15. 

Annual Reports of companies incorporated, reincorporated or qualified 

under the Business Corporation Act of 1954 due on or before April 15. 


Georgia — Corporation Income Tax Return and Returns of Information at the 
source due April 15. 


Idaho — Income Tax Return due on or before April 15. 
Indiana — Quarterly Gross Income Tax due on or before April 30. 


lowa — Quarterly Retail Sales Tax due on or before April 30. 
Corporation Income Tax Return due on or before April 30. 


Kansas — Corporation Income Tax Return due April 15. 
Kentucky — Income Tax and Corporation License Tax due April 15. 
Quarterly Withholding Tax due on or before April 30. 
i 
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Louisiana — Corporation Income Tax Return due on or before May 15. a 


Maryland — Annual Report (Personal Property Return) and Franchi 
Report and Tax due on or before April 15—Domestic Corporations. ~ 
Income Tax Return due April 15. 
Annual Report (Personal Property Return) and Filing Fee due o 
before April 15.—Foreign Corporations. 
Withholding Tax due on or before April 30. 


Massachusetts — Corporation Excise Tax Return due on or before April | 
Michigan — Annual Report and Franchise Tax due on or before May 15. | 


Mississippi — Corporation Income Tax Return and Returns of Informatie 
the source due on or before April 15. 4 


i 


Missouri — Quarterly Retail Sales Tax due on or before April 15. 
Income Tax Returns due on or before April 15. 


Montana — Returns of Information at the source due on or before April 15) 
Annual Statement due in April and May.—Foreign Corporatior . 


New Jersey— Franchise Tax Report and Tax due on or before April 15. 


New Mexico — Corporation Income Tax Return due on or before Aprit® 
Franchise Tax due May 1. 


New York — Annual Franchise (Income) Tax Return (Form 3 CT—Art 
9A, Tax Law) and one-half of tax due May 15.—Business Corporati— 
Holding Companies and Investment Trusts. 


North Carolina — Intangible Property Tax Return and Returns of Infe 
tion at the source due April 15. 


North Dakota — Income Tax Return and Returns of Information at the sou 
due on or before April 15. 


Quarterly Retail Sales Tax due on or before April 30. 


Oregon — Corporation Excise (Income) Tax Return due on or before Ap 
Quarterly Withholding Tax due on or before April 30. 


Pennsylvania — Corporation Income Tax Return due on or before April 1 
Rhode Island — Business Corporation Tax due on or before May 1. 


South Dakota — Quarterly Retail Sales Tax due on or before April 15. 
Texas — Franchise Tax due May 1. 
Utah — Quarterly Retail Sales Tax due on or before April 30. 


Vermont — Income (Franchise) Tax Return due on or before May 15. 
Quarterly Withholding Tax due on or before April 30. 


Virginia — Corporation Income Tax Return due on or before April 15. 
Corporation Income Tax due June 1. 


West Virginia — License Tax Report due in April—Foreign Corporatio: 


Quarterly Business and Occupation (Gross Sales) Tax due on orb 
April 30. 
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’ Oy smentary literature 


LL 


In connection with its various activities The Corporation Trust Company 

publishes the following supplemental pamphiets, any of which will be 

sent without charge to readers of The Journal. Address The Corporation 
Trust Company, 120 Broadway, New York 5, N. Y. 


Stocks Mean More Sales. A review of the advantages and dangers of using 
spot stocks at strategic shipping centers to bolster and increase sales. 


erporate Tightrope Walking. A look at recent developments which affect cor- 
porations carrying on business in interstate commerce. 


nt for Process. Case histories of corporation officials who suddenly found out 
: that trouble can take funny bounces when statutory representation is 
entrusted to a business employee. 


and After Qualification. A complete list of aids and services—including 
those supplied without charge—which CT furnishes for lawyers working 
on foreign corporation matters. 


porate Confusion. A discussion of the wriggling, twisting, seemingly opposite 
court decisions which make building a pattern for out-of-state operations 
by a corporation a risky business these days. 
Pretty Penny ... Gone! The troubles that descend upon a corporation— 
as shown by actual court cases—if its agent cannot be found when service 
of process is attempted. 


the Corporation’s Charter Didn’t Fit! Shows how charter provisions 
which suit well enough at time of organization may be handicaps for the 
corporation in later life—some measures to avoid them that a lawyer 
may help his client to take. 


Contracts Have False Teeth. Interesting case-histories showing advisa- 
bility of getting lawyer’s advice before contracting for work outside home 
state, even for federal government. 


n a Corporation Is P.W.O.L. A simple explanation of the reasons for and 
purposes of the foreign corporation laws of the various states, and illus- 
trations of when and how a corporation makes itself amenable to them. 
Of interest both to attorneys and to corporation officials. 


it Constitutes Doing Business (1951 Edition). A 192-page book containing 
brief digests of decisions selected from those in the various states as 
indicating what is construed in each state as “doing business.” 
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